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Introduction
In November 2015, following more than 5 years of negotiations, the text 
of the Trans-Pacific Partnership Agreement (TPP) was released. The TPP, 
which includes 12 Pacific Rim nations – Australia, Brunei, Canada, Chile, 
Japan, Malaysia, Mexico, New Zealand, Peru, Singapore, Vietnam and the 
US – is the largest regional trade agreement concluded to date. Participating 
countries constitute more than 36% of global gross domestic product and 
more than 25% of global trade.1 During the negotiations, advocates voiced 
concerns about the potential effect of the TPP on many areas of public health, 
including the cost of medicines and the ability to effectively regulate alcohol, 
tobacco and processed foods.2 Of primary concern was the inclusion of an 
investor–state dispute settlement (ISDS) mechanism within the TPP that allows 
foreign companies to sue governments outside of the domestic court system 
if they believe their investor rights have been violated. This fear is not without 
substance, as tobacco companies have a history of using international 
investment rules to obstruct policies that constrain tobacco marketing.3

The ‘win’ for tobacco control
A development welcomed by public health advocates in the final stages of 
the TPP negotiations was an exclusion (or carve-out) of tobacco control from 
the ISDS mechanism. Article 29.5, ‘Tobacco control measures’, sets out how 
TPP countries may elect to deny the use of the ISDS mechanism for claims 
applying to tobacco control measures.4 According to Article 29.5, a party may 
deny the use of ISDS at any time, meaning a country can elect to carve out 
tobacco control now or at any time once a claim has been brought forward. 
For countries that choose to use it, the carve-out for tobacco control will 
prevent tobacco companies from using ISDS to attack domestic policies that 
aim to decrease tobacco use, such as plain packaging. Yet despite these 
important wins, the tobacco control carve-out has limitations, and substantial 
risks remain for other important public health policies.
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Limitations and loopholes
In August 2013, Malaysia tabled a proposal to completely 
carve out tobacco from the TPP.5 The final TPP tobacco 
carve-out is much more limited in scope.

First, without a complete carve-out, other TPP 
provisions could be used by the tobacco industry to 
exert undue influence. Concerns have been raised 
about the potential effect of many TPP provisions on 
the implementation of the World Health Organization 
Framework Convention on Tobacco Control – such as the 
ability to restrict tobacco advertising and marketing, the 
use of trademarks on packaging, and the participation 
of the industry in policy making.2,6 The full text of the final 
TPP requires close scrutiny to identify potential effects on 
tobacco control.

Second, allowing parties to ‘elect’ to deny the use 
of ISDS means that the carve-out is optional. The 
tobacco carve-out was strongly opposed by tobacco 
companies, business associations and politicians from 
tobacco-growing US states during the negotiations.7 
The ratification of the TPP in the US may depend on the 
support of members of Congress who are opposed to the 
carve-out.8 In this context, governments may come under 
pressure to not use the safeguard.

Third, it does not apply to the state-to-state dispute 
settlement process in which one TPP country may 
challenge measures introduced by another. Australia 
is already facing disputes brought by four countries 
(Cuba, Dominican Republic, Honduras and Indonesia) 
over tobacco plain packaging laws using the state-
to-state dispute settlement mechanisms of the World 
Trade Organization.9

Fourth, the ISDS safeguard in the ‘Exceptions and 
general provisions’ chapter only applies to “manufactured 
tobacco products (including products made or derived 
from tobacco)”.4 Tobacco leaf is not excluded and will 
be treated like other agricultural products under the TPP 
(for example, it may be eligible for tariff reductions). While 
nicotine products derived from tobacco are covered by 
the carve-out, it is unclear what the implications will be 
for future regulation of e-cigarettes, given that not all 
e-cigarettes contain nicotine. 

Another critical issue is that, despite the inclusion 
of legal safeguards in some parts of the TPP text, other 
essential public health and environmental measures – 
such as efforts to address climate change or reduce 
alcohol consumption – are not exempt from ISDS 
challenges. A far preferable approach would be to 
exclude ISDS from trade agreements altogether, or at 
least to include a concrete carve-out for all public health 
and environmental measures.

Conclusion
The ISDS carve-out for tobacco is undoubtedly a victory 
for tobacco control. This may help to set precedents 
for future trade agreements. Yet the failure of the TPP 
to include a mandatory, comprehensive carve-out 
of tobacco leaves other trade avenues vulnerable to 
tobacco industry exploitation. Without comprehensive 
exclusions for tobacco, the TPP leaves open the risk that 
the Australian and other governments will face barriers 
to protecting their citizens from smoking harms. Without 
exclusions for other public health and environmental 
measures, ISDS remains a risk for public health.

The TPP was signed in February 2016 but is yet to be 
ratified. The text cannot be changed, but parliaments in 
TPP countries must carefully consider the consequences 
of ratifying an agreement with limited safeguards for 
public health. At the very least, lessons should be drawn 
from this experience to inform negotiations for future 
trade agreements.
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